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HOPMATUBHO-IIPABOBE PET'YJIIOBAHHS PEKJIAMHOI
JAIAJBHOCTI: OXOPOHA ABTOPCBKOI'O ITPABA

Ouasbra Kpay3e; Ipuna Ilinsak; Mapisa 3sidinuk

Tepnoninbcokuu Hayionanbhuu mexuivHuu ynigepcumem imeni leana 1lynios,
Tepuonins, Ykpaina

Pesrome. [lpucesaueno ananizy HOPMAMUSHO-NPABOBO2O PESYIIOBAHHA PEKIaMHOI OisibHocmi 6 cghepi
0XOPOHU A8mMOpcbKo20 npaesa. Ha cyuacnomy emani po3eumxy pekiamua iHOycmpis akmueHo npo8addicye yughposi
iHHOBAYIT, WO CMOCYIOMbCA K CINBOPEHHS PEKNAMHO20 36EPHEHH, MAK i 1020 po3miujenns. Bce binbuie pexnamua
OLLIbHICMb NEPexooums y Yupposuil npocmip, wo GiOKpUBAc psio MONCIUBOCHEN, ale 1l OOHOUACHO YCKIAOHIOE
numanmst 3abe3nevents 000pPOCOGICHOT KOHKYpenyii. 30ilicHeno ananiz ymMo8 HAOAHHS PeKiami mad PeKIaMHOMY
ClI02any Npasogoi 0Xopouu AK 00’ckmy asmopcvbkoco npasa. Hopmamueno-npagoee pecynio8amHs pekiamHoi
OisibHOCMI 8 cghepi OXOPOHU ABMOPCHKO20 Npasa 30IUCHIOEMbCA HA NIOCMABI 8IMYUSHAHO2O0 3AKOHOOA8CMEd, d
maxkodc MidxcHapoonux 0ozoeopie ma y200 & cghepi oxoponu aemopcvkoeo npasa. Ilpoananizoeamo uunHe
VKpaiHcbKe 3aKOHO0A8CMB0 Ma MIXCHAPOOHY NPAKMUKY U000 NPABOBOT OXOPOHU A8MOPCLKO20 NPABA 8 PeKIaMHIl
disienocmi. Cni0 3a3Hauumu, wo 3AKOHOOA8YA NPAKMUKA DPISHUX KPAiH w000 HAOAHHA NPAasosoi OXOPOHU
A8MOPCHKO20 NPABA 6 PeKIAMHIU OIAIbHOCMI MA€E NPUHYUNOGI GIOMIHHOCHI. BimuusHane 3aKOHO0ABCMB0 GU3HAE
peKnamy 0b’eKmom agmopcbko20 npasa 3a YMosu OOMPUMAHHS MIHIMYM 080X 6umoe: pekiama abo ii okpemi
eNleMeHmU € OPULTHATLHUM (ABMOPCHKUM) Pe3YTIbMAmoM meopyoi OLIbHOCI, peKiama NOGUHHA OYMU 6UPaAdICceHd
6 00 exmueHnili popmi, ye moxce Oymu nuUcCoMosa gopma, opma 300padicents, ayodio- abo sideosanuc. Busnaueno
YMOBU BUKOPUCIAHHS 8 PEKTNAMHIN OISIbHOCII YYIHCUX ME0PI8 Ma PO32NAHYMO HACIOKU HEOOMPUMAHHS YUX YMOS,
30KpemMa Mo8a Npo AOMIHICMpAmueHy ma KpUMiHaibhy 6ionogioanrvHicms. Haulbinbw po3noecrooicenumu
npobremamu, No8 A3aHUMU 3 3AXUCTIOM ABMOPCLKO20 NPABA 8 PeKIaMHill OisAbHOCMI, € MAKi: BUKOPUCTNAHHS
uyoIcUx meopis (6e3 HANedNCHo20 003801y ABMOpPA HA MAKe GUKOPUCMANHS), NEpedasaHHs npas HA peKiamHul
NPOOYKM 3AMOBHUKY,; O(DOPMIEHHSA GIOHOCUH MINC KOMNAHIEID, WO CMEOPIOE PEeKIaMHULL npoOyKm, i il enacnumu
cnispobimuukamu. Bimuususane 3aKoH00a8cmeo 8U3HaUae, wjo 00 €EKMOM OXOPOHU A8MOPCHKO20 NPABA 8 PEKIaMi €
cama cymov nogiooMeHHs, a He 1020 gopma. Hatlckiaouivum numanHam wooo 0OXOPOHU A8MOPCbKO20 NpaAsd 8
peknamuiil disnvHocmi € cioean. OcmanHiMu pokamu ece yacmiuie cmeoproromscs crozanu onsi SEO, axi micmame
KII0408e CN0BO, 3a AKUM NO3UYIOHYEMbCs caum. Jis moocaugocmi peecmpayii sk 006’ €kmy agmopcvkoeo npasa
CNI02aH He MA€E OYmMu 3a2aNbHOBHCUBAHUM | ONUCOBUM, MAE OYMU 6KA3IBKOI0 HA KOMEPYIlIHe NOXOONCEHHS, d He uuLe
cnonykamu 00 npudbarms mosapy (nociayeu). Ananis simuusHaHOI cy0080i NPAKMuUKU C8IOUUMb NPO MpPU CNocobu
3aXUCTNY PEKAAMHO20 CA02AHY: AK 00 ’€Km asmopcvbkoeo npasa, sk mopeoseivbHa mMapka, abo Jic 8ionosioHo 0o
3aKOHO0ABCMBA NPO 3AXUCT eKOHOMIYHOI KOHKYypeHyii. [Ipu nopywenni asmopcvkoz2o npasa, agmop mMae npago
sUMazamu y cy008oMy HOPAOKY GIOUWKOOYBAHHS MAMEPIATbHOT WUKOOU, 8IOUKOOYBAHHS UKOOU 3aN00IAHill OiN0Gill
penymayii ma 3a00poHU NOOANTLUIO20 HE3AKOHHO20 BUKOPUCHAHHS C8020 MEOPY.

Knrwuosi cnosea: pexnama, pexnamua OisibHiCmb, ClO2AH, MOP2OGENbHA MAPKA, NPABO8A OXOPOHA,
agmopchbKe npago, IHMeneKmyaibHd 6l1ACHICb.
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LEGAL REGULATION OF ADVERTISING ACTIVITIES:
COPYRIGHT PROTECTION
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Summary. The article is devoted to the analysis of regulatory regulation of advertising activities in the
field of copyright protection. At the present stage of development, the advertising industry is actively introducing
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HopmaTuBHO-TIpaBOBe peryoBaHHS pEKIaMHOI JisUTHOCTI: OXOpOHa aBTOPCHKOTO TIpaBa

digital innovations related to both the creation of an advertising appeal and its placement. More and more
advertising activities are moving into the digital space, which opens up several opportunities, but at the same time
complicates the issue of ensuring fair competition. The article analyzes the conditions for providing advertising
and advertising slogans of legal protection as an object of copyright. Legal regulation of advertising activities in
the field of copyright protection is carried out on the basis of domestic legislation, as well as international treaties
and agreements in the field of copyright protection. The article analyzes the current Ukrainian legislation and
international practice on the legal protection of copyright in advertising activities. It should be noted that the
legislative practice of different countries to provide legal protection of copyright in advertising activities has
fundamental differences. Domestic legislation recognizes advertising as an object of copyright provided that at
least two requirements are met: advertising or its individual elements are the original (copyright) result of creative
activity; advertising must be expressed in an objective form, it can be a written form, an image form, audio or
video. The article also defines the conditions for using other people's works in advertising activities and considers
the consequences of non-compliance with these conditions, in particular, the language on administrative and
criminal liability. The most common problems associated with the protection of copyright in advertising activities
are the following: the use of other people's works (without the author's proper permission for such use); Transfer
of rights to the advertising product to the customer; registration of relations between the company that will create
an advertising product and its own employees. Domestic legislation determines that the object of copyright
protection in advertising is the very essence of the message, and not its form. The most difficult issue regarding
the protection of copyright in advertising is the slogan. In recent years, slogans for SEO have been increasingly
created, which contain the keyword by which the site is positioned. To be able to register as an object of copyright,
the slogan should not be generally used and descriptive, should be an indication of commercial origin, and not
just encourage the purchase of goods (services). Analysis of domestic judicial practice indicates three ways to
protect the advertising slogan: as an object of copyright, as a trademark, or in accordance with the legislation on
the protection of economic competition. In case of copyright infringement, the author has the right to demand in
court compensation for material damage, compensation for damage to his business reputation and prohibition of
further illegal use of his work.

Key words: advertising, advertising activity, slogan, trademark, legal protection, copyright, intellectual

property.
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IToctanoBka mnpobiaemu. Ha cydacHOMy ertami pO3BUTKY peKIaMHUH PHHOK
XapaKTepU3YEThCSl TUHAMIYHICTIO PO3BUTKY, pEKJIaMa CTajJa HEB1J €MHOIO CKJIaJ0BOIO
MOBCSK/IEHHOT'O )KUTTS, BAPOOHUKH TA 3aMOBHUKH PEKJIAMH JIOKJIAZAI0Th 3HAYHUX 3yCUIIb JUIs
IPUBEPHEHHS YBaru CIOKMBaviB, 3aKj1a/lal0uy B PeKJIaMy KpeaTUBHUMN MiJIX1]1, 3HA4H1 JTIOICHK]
3yCHJUIA Ta 3HAa4YHI KOIITH. BiAmoBiAHO KOXEH 3aMOBHMK peKJIaMU 3alliKaBlIeHUU y i
OpPUTIHAJIIBHOCTI Ta JOTPUMaHHI IPaBWJ J00pOYECHOI KOHKYPEHIIii, a BIAMOBIIHO 1 3aXUCTI
aBTOPCHKOIO MpaBa. [IuTaHHS 3aXUCTy aBTOPCHKOTO MpaBa B peKIaMHil AisIbHOCTI TOTpedye
BU3HAYCHHS, 32 AKUX CaME€ YMOB peKjiaMa MOXe OyTH 00’€KTOM aBTOPCHKOTO MpaBa, YMOBU
BU3HAYEHHS OPUTiHAIBHOCTI TBOPY Ta CIIOCOOU 3aXUCTY PEKJIaMHOTO 3BEpPHEHHS.

AHaJIi3 OCTaHHIX J0C/iTxKeHb i myOaikauniii. JlociipkeHHI0 HOPMAaTUBHO-TIPABOBOTO
PETyIIOBaHHS PEKJIAMHOT IiSUTBHOCTI, YMOB 3aXHCTy aBTOPCHKOTO MPaBa B peKJiaMi MPUCBIYEHO
YMMaJIo Tpallb HayKoBIIB Ta npaktukiB: 5. Bepryw [6], B. Bepemko [7], C.3moposers [8],
A. Miukos [9], A. Moremntoxk [10], 1. Comory®6 [12], I. ®enopenko [13] Ta iH.

3 orisAy Ha 1HTETpalliio peKjJaMHol AiSUIbHOCTI B IUGPOBUN MPOCTIp, PO3MIUPIOETHCS
MOYJIMBOCTI IIOJI0 BUTOTOBJIEHHS pPEKJIaMHM Ta ii PO3MILLIEHHS, BCE YacTille BUKOPHCTO-
BYIOThCS IIU(POB1 KaHAIU JAJIsl IPOCYBaHHS TOBapiB Ta MOCIyT. BUKOpUCTaHHS B peKIamHii
JSUTBHOCTI HOBUX 1HCTPYMEHTIB 3MYIIIy€ KOMIaHii Ta OpeH/IM IHTEHCUBHIIIIE KOHKYPYBAaTH MiX
co0o10, HIykaTu HalOUTbII e(EeKTHBHI pIIIEHHS ISl JOCATHEHHS OaXaHOro pe3ynbTary.
[HTerpartist pekJ1iaMHO1 JisSUTBHOCTI B IU(POBH MPOCTIp BiAKPHUBAE 3HAYHE KOJIO MOKIMBOCTEH,
ajie i BOJIHOYAC CTBOPIOE 3HAYHY KUIBKICTh HEOE3MeK, /10 SIKUX, y MEepILy Yepry, Caij1 BiIHECTH
HEI00pPOCOBICHY KOHKYPEHIIIIO, TOPYILIEHHS aBTOPCHKOTO MpaBa.

Merto10 10c/igKeHHs € IEPEOCMUCTICHHS 3HaYeHHSI peKJIaMU Ta PEKJIaMHOTO CJIOTaHa
K 00’€KTIB aBTOPCHKOTO MpaBa B YMOBax IHTerpamii pekiaMHOi isSUIbHOCTI B IM(POBUI
MIPOCTIip, aHaJi3 YMOB HaJaHHS PeKJIaMi MPaBOBOi OXOPOHU K 00’ €KTa aBTOPCHKOTO MpaBa Ta
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BU3HAYEHHS OCHOBHUX IPUYMH MOPYLICHHS AaBTOPCHKOTO IIpaBa IpH BHUTOTOBJICHHI Ta
PO3MOBCIO’KEHH1 PEKJIIAMHOTO 3BEPHEHHS.

IMocTaHoBKa 3aBAaHHA: aHAJ3 3aKOHOAABUOi 0Aa3M OXOPOHU ABTOPCHKOTO IpaBa B
chepl pexsIaMHOI JISIILHOCTI; BH3HAYEHHS OCOOIMBOCTEH pekiamMu B IHTepHET K 00’€KTa
AaBTOPCHKOT'O TpaBa; BU3HAUYEHHS YMOB BH3HAHHS PEKJIaMU 00 ’€KTOM aBTOPCHKOTO MpaBa;
HaWOLIBII PO3IMOBCIO/KEHI MPOOJeMHU, TOB’SI3aH1 3 3aXHCTOM aBTOPCHKOTO TpaBa; YMOBH
BUKOPUCTAHHS YY)KUX TBOPIB y pEKJiaMi; YMOBHM BHU3HAaHHS PEKIAMHOTO CJIOTaHa 00’ €KTOM
aBTOPCHKOI'0 IPaBa; OIJIsA MIXXHAPOHOI IPAKTUKHU B cpepi OXOPOHHU aBTOPCHKOTO MIPABA.

BukJjan ocHoBHOro martepiajiy. Ha cydacHOMy erari po3BHTKY pPEeKJIaMHHI pPUHOK
XapaKTEPU3YEThCS 3HAYHOKO YHUCEIBHICTIO 1HHOBAI[IMHUX CIIOCOOIB  CTBOPEHHS Ta
PO3MOBCIOKEHHSI peKJIaMy, B TOMY YHCHi i B Mepexi [HTepHeT, 1110 CTBOPHIIO It Cy0 €KTIB
Oi3HECY HOBI MOXJIMBOCTI Ta TOTpeOye IMEPEOCMHUCIICHHS 3HAUCHHS PEKJIaMH SK 00’ €KTa
aBTOPCHKOTO TpaBa.

HopmatuBHO-TIpaBOBe pETryJIIOBaHHS PpEKJIaMHOI JAisIBHOCTI B cdepi OXOpOHU
ABTOPCHKOTO IPaBa 31MCHIOETHCS 32 JOITOMOTOI0 TAKMX HOPMAaTUBHO-TIPABOBUX aKTiB:

— Koncturymii Ykpainu;

— cTa”mapriB y chepi OXOPOHU aBTOPCHKOTO TPaBa;

— VYkasiB [Ipe3unenra Ykpainu;

— KonekciB Ykpainu;

— 3akoHiB YKpaiHu;

— IlocranoB Ta po3nopskens Kabinery MinicTpiB Ykpainu;

— MixHapogHUX JOTOBOPIB Ta yroj y chepi 0XOpOHU aBTOPCHKOIO MpaBa.

VY rpynni 2022 p. npuitasato 3akon Ykpaiau «IIpo BHecenHs 3miH 10 Konekcy Ykpaiau
Opo aJMIHICTpaTHBHI IpaBonoOpylleHHs Ta KpHuMiHalIbHOTO KoJeKCy YKpaiHM L1010
BIJIOBIAAJILHOCTI 3a MOPYIIEHHS aBTOPChKOro mpasa i (abo) cymikHUX mpaBy [3]. danuit
3aKOH CHCTEMHO IOB’Si3aHUIl 13 OHOBJIEHMM (J0OmpalboBaHWM) 3akoHOM Ykpainu «lIpo
aBTOPCHKE MPaBO 1 CyMDKHI mpaBa» [2], skuil BpaxoBye «CTaHAApPTH, 110 CTOCYIOTHCS MpaB
IHTENEeKTYyaJIbHOI BIACHOCTI» YTOAU Mpo acowialito Mk Ykpainoto ta €C.

Pexnama B InTepHeT, Sk 00’€KT aBTOPCHKOrO TpaBa, (aKTHYHO Iepepocia 3
JIOTIOMIP)KHOTO 1HCTPYMEHTY JUIsl NPOCYBaHHS TOBapiB 1 IMOCIYr B CaMOCTIMHUH 00’ €KT
LMBLUJIBHOTO IIPaBa Ta IpaBa IHTENEKTyaabHOI BiIacHOCTI. Ciij] 3ayBaKUTH, 1110 MOIPU 3HAYHI
NEePCIEeKTUBH PO3BUTKY, II100anbHa Mepexa [HTepHeT Ta HudpoBi TEXHOJIOT1T CTBOPIOIOTH HOBI
MOTEHLIHHI TPOOJIeMH, SIK1 3yMOBJIEHI TPOCTOTOO 30MpaHHsl, BUJIO3MIHU Ta PO3MOBCIOIKEHHS
KOHTEHTY. B KOHTEKCTI 3a3Ha4€HOr0 MOCTAE BaXKJIMBE MUTAHHS 1110/10 BU3HAHHS PEKJIaMH Ta 11
CKJIaJIOBUX 00’€KTamMM aBTOpcbkoro mpasa. Cmia 3a3HauuTd, 1mo 3akoH Ykpainu «IIpo
aBTOPCHKE MPaBo 1 CyMiXKHI MpaBa» [2] Ta B 1ijIOMy HUBIJIbHE 3aKOHOIaBCTBO HE BU3HAYAIOTh
peKiiaMy caMOCTIIfHMM 00’ €KTOM aBTOPCHKOTO MPaBa.

3okpema B cT.4 3akoHom VYkpainu «IIpo pekmamy» mpomucaHO HACTYITHE:
«BuxopucTanHs 00’ €KTIB IHTEIEKTYyaJIbHOI BIACHOCTI B peKjIaMi 3iHCHIOETHCS BiAMOBIAHO 10
BHUMOT 3aKOHO/IaBCTBA Y KpaiHU MMPO IHTEICKTYaIbHY BIACHICTB) [5].

CknasHICTh BU3HAUEHHS pPEKIAMU CaMOCTIMHUM 00’€KTOM aBTOPCHKOTO IpaBa
3yYMOBJIEHA TUM, 1110 PEKJaMa MOXKE MOEAHYBATH B co01 KiTbKa 00’ €KTIB aBTOPCHKOTO TpaBa.

Peknama BBaxkaeThcsi 00’ €KTOM aBTOPCHKOTO MpaBa JIUIIE 32 YMOBH JIOTPUMAHHS JIBOX
BUMOT

— pexinama abo ii OKpeMi €JIeMEHTH € OpUTriHAJBHUM (ABTOPCHKHM) pPE3yJIbTaTOM
TBOPYOI JISTIBHOCTI;

— pexJiaMa MOBMHHA OyTH BHpakeHa B 00’ €KTHBHINM Qopmi, 11e MOke OyTH MUCHhMOBA
dbopma, popma 300paxkeHHs, ayaio- a00 Bijeo3anuc. AJKe 3aXUCTUTH 1/I€10, 1110 HE BTUICHA Y
neBHii ¢popmi, BKpaii ckiaano. [lpu npoMy citizl 3ayBaXkuTH, 110 3aXUCTy HiAJsArae came popma
BUPaXXEHHS TBOPY (peKIamu).
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Bianmosinno no . 1 cr. 1 3akony Ykpainu «IIpo aBTopchke mpaBo i CyMiXHI mpaBay,
aBTOPOM BBaka€eThCs (izmuHa 0c00a, KA B pe3ybTaTi CBOET TBOPYOI AISNIBHOCTI CTBOpHIIA
TBip [2].

OpuriHaJIBHICT TBOPY 3aKOHOJABEIb TPAKTYy€ SK: « ... O3HAKy (KpHTEpii), IO
XapaKTepu3ye TBIp K pe3yJbTaT BJIACHOI IHTEJIIEKTYyaJbHOI TBOPYOi MiSUIBHOCTI aBTOpa Ta
B1JI00paka€e TBOPUI PillICHHs, TPUIHATI aBTOPOM ITiJT Yac CTBOPEHHS TBOPY» [2].

CTOCOBHO peKJIaMH, TO MOYKHa BHJIUIMTH TPU HAHOUIBII PO3MOBCIOMKEHI Mpoliemu,
IIOB’s13aH1 3 3aXMCTOM aBTOPCHKOIO IIpaBa:

—BUKOPHUCTAHHS Yy>KUX TBOPIB;

—IepelaHHs NpaB Ha PEKJIIAMHHM IPOAYKT 3aMOBHUKY;

—o(opMIIeHHs BITHOCHMH MIiX KOMIIAHI€I0, IIO CTBOPIOE PEKIAMHHMA MPOAYKT, 1 ii
BJIACHUMH CITIBPOOITHUKAMH.

[Ilomo mpaBOBOI OXOPOHH aBTOPCTBA INPH CTBOPEHHI PEKIAMHOTO MPOAYKTY, CIiJ
nam’sTaTH, 110 aBTOPChKE MPABO Ha TBIP HE MOB’s3aHE 3 IPAaBOM BJIACHOCTI Ha MaTepialbHUN
00’€KT, B IKOMY JIaHUI TBip BUpakeHo. Biamosigno 1o cr. 7 3akony Ykpainu «IIpo aBTopceke
OpaBO 1 CyMDKHI IpaBa», OXOpPOHAa aBTOPCHKOIO IpaBa IMOIIMPIOETHCSA JHIIE Ha (Gopmy
BUPXCHHS TBOPY. 3aKOHOJABYO 3aKpIIJICHO, IO OXOPOHI MiIJISATaloTh yCi OpHUTiHANBHI
(aBTOpCHKi) TBOPH, HaBITh HEONIPUJIIOIHEH] i HE3aBEPIICHI. A OCh Ha TEXHOJIOT11 CTBOPEHHS Ta
BUPXCHHS TBOPY OXOPOHA HE MOIIUPIOETHCS.

BinnoBigHo mo mpesymmiii aBropctBa (1. 2 cT. 9 3akony Ykpainu «IIpo aBTOpChKe
IpaBo i CYMIXKHI IIpaBay), aBTOPOM TBOPY BBa)kaeThCs (pismuHa ocoba, iM’s sIKOi, K aBTOpA,
3a3Hau€HO B OpUTiHaIi a0o KOIIii TBOPY, 32 YMOBH BiICYTHOCTI JOKa3iB 1HIIOTO.

CTOCOBHO BUKOPHUCTAHHS Uy>KUX TBOPIB Y peKjiami HEOOXiTHUM € BUKOHAHHS TAaKOTO
ANTOPUTMY JIIH:

— BCTaHOBHUTH aBTOpa TBOPY;

— 3B’A3aTHCA 3 aBTOPOM TBOPY 200 HOTr0 CHaIKOEMIIEM YU MPABOHACTYITHUKOM;

— OTpHUMATH J03BUI aBTOpa (CMAAKOEMIIS YU MPABOHACTYIHHKA) 32 MEBHY I'POILIOBY
BUHAropo,ly Ha BUKOPHCTaHHs HOTO TBOPY;

— YKJACTH 3 aBTOPOM (CHAJKOEMIIEM YU MPaBOHACTYIHUKOM) JOTOBIP Y MUCHMOBIN
¢dbopMmi Ipo BUKOPUCTAHHS TBOPY;

— BUKOPHCTOBYBATH TBIp JIMIIIE BIAMOBIIHO JO YMOB YKJIaJICHOTO JOTOBODPY.

B naHomy BuUmagky TBOpoM Moxe OyTH MeNoAis 3 MiCHI, KaJpu 3 KIHOCTPIUKH,
dororpadis, 1u3aiH, psSAKY 3 Bipiia Ta 6arato iHIoro. TepMiH OXOPOHU aBTOPCHKOTO IpaBa
Ha TBIp CTAHOBUTH BCE XKUTTA aBTOpa Ta 1ie 50 pokiB miciast Horo cMepTi. Aje ciijl nam’ siTaTH,
10 OKpiM OXOPOHHM aBTOPCHKOTO IMpaBa, ICHYe IIe IpPaBOBAa OXOPOHA CYMDKHHUX IIpaB,
HaIpUKJIaJ IpaBa BUKOHABLIB Ta BUPOOHUKIB (POHOTpaM.

VY peknami 00’€KTOM OXOPOHHM aBTOPCHKOTO IpaBa € caMa CyTh IOBIJIOMJICHHS, a HE
foro ¢opma. Crioran € HaOLIbII CKJIaJHUM MMUTAHHSAM I1[0JI0 OXOPOHU aBTOPCHKOTO MpaBa B
pexJami.

Pexknamuuii cioran abo pekiaMHe Tacio € e(peKTUBHUM MapKETUHTOBUM
IHCTPYMEHTOM, BUPQKAEThCA Y JITAKOHIYHIH (hpasi, sika JeTKo 3aram’ ITOBY€EThCs Ta BioOpaxae
CYTHICTh PEKJIAaMHOTO TOB1JIOMJIEHHS, TPU3HAYEHUH ISl TOJIETTLIEHHS BII3HABAHOCTI OpeH.y,
IPOCYBaHHS TOBapiB 1 MOCIYT.

Crnoran mMoxe OyT 00’€KTOM OXOpPOHH aBTOPCHKOTO TIpaBa 3a YMOBH, SKIIO ¢pas3a €
HACTIJIbKM OPHUTIHAIBHOIO, IO BUIAAKOBICTh 30iry € HeiiMoBipHOI0. Bupas moBuHeH OyTu
OpUTIHAJILHUM, YHIKaJIbHUM, HE TOBTOPIOBATHU BXKE ICHYIOU1 BapiaHTH, MaTH TBOPUYUI XapakTep
1 BUpaxxaTucs B 00’ €KTUBHIH (popmi.

B okpemux Bumankax cioraH MOXKe OyTH 3apeecTpOBaHUM SIK TOPrOBENbHA MapKa.
Xoua coraH HIBUAIIE CIIPUIMAETHCS K peKJIaMHe raciio (3BepHeHHs1) ab0 yacTHUHA TBOPY,
a He K [T0O3HAYeHHs, AKEe BKa3ye Ha JPKEPEJIO MOXOKEHHA. Y TIM CIUIBHUM MIX CIOraHOM
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1 TOPTOBEJIIBHOIO MAPKOIO € T€, 10 BOHH 000€ € BUpa3aMH Ta BUKOHYIOTh CIUIbHI (DYHKIIIi:
iHpOpMaTHBHY Ta iIeHTU(]IKAIIHHO-pO3Mi3HABAIBLHY. BTIM BCe X HE CIIiJ] OTOTOXKHIOBATH
TOProBeJbHY MapKy 1 CJIOraH, BOHM MOKJIMKaHI BHUKOHYBaTH pi3HY METY: OCHOBHHM
3aBJIaHHS TOPTOBEIBLHOI MapKH € ieHTUu(iKallis ToBapy a00 MOCIYTH; CJIOTaH peKIaMye
OpoOayKT (TOBap, MOCIYTy), CHOHyKae no nii (mpuabanHsg). BiaMmiHHOCTI TakoxX y
MPU3HAYCHHI: clioraH 0e3rnocepeHbO 3aKJIMKae 10 Mpua0aHHs MPOIYKTY, a TOPrOBeJbHA
Mapka — nmo6iyno. CaMe TOMy HE KOKEH CJIOTaH MOKe OyTH TOProBeNIbHOI0 Mapkoro. J{is
MOYKJIMBOCTI peecTpallii ciorad Mae OyTH BKa3iBKOK Ha KOMEPIliHHE MOXOJKECHHS, a HE
JUIIE CIIOHYKATH J0 Jii.

3aKOHO/MaBYl MPAKTHKW PI3HUX KpaiHW MalOTh 3HAYHI BIJIMIHHOCTI OO peecTparlii
CJIOTaHiB.

VYkpaiHChbKe 3aKOHO/IaBCTBO HE BIJJOKPEMITIOE YiTKI KPHUTEPIi MO0 PEECTpAIIii CIOTaHy
SIK TOProBeIbHOI Mapki. OCHOBHOIO BUMOTOIO € T€, III0 BUCIIB HE TIOBUHEH MOPYIIyBaTH BUMOT
3akony Ykpainu «IIpo aBTOpChKe mpaBO 1 CyMiXKHI IpaBa», TOOTO IIOHaiiMeHIle He OyTH
3araJibHOBKMBAHHUM 1 OTTMCOBHM.

CIIA ©e peectpytoTh iH(OpMaLiifHI JIO3yHTH, BOHH CHPUAMAIOTHCSA JHUIIE SK
MOBIIOMJICHHS. 3aKOH Mpo aBTopchke mpasa B CIIIA He BCTaHOBIIOE MPAaBOBY OXOPOHY Ha
IMEHa, KOPOTKi (hpa3u uu BUpasu, Ha3BH [7].

€sporneiiceknii Coro3 BKE BHMOTJHBIIIE peryiroe nane mnutanHsa, tak EUIPO
(B1IOMCTBOM 3 iHTENIEKTyaIbHOI Bi1acHOCTI €C) po3poOaeHO MpaBUIIo AJis peecTpallii ClIoTaHiB
SK TOPrOBEJIbHMX Mapok. JlaHi mpaBmia BH3HAYAIOTh, IO JUISI MOXKIMBOCTI peecTparii sk
TOProBENLHOT MapKH CJIOTaH MOBUHEH BIANOBIIATH X04a O OAHIN 3 mepeniueHuX O3HaK: MaTh
HU3KY 3HAa4€Hb, OyTH I'POIO CIIiB, 3aITyCKAaTH KOTHITHBHI KOMIIOHEHTH MOBEIIHKM CIIOKMUBAYa,
MICTUTH KOHIENTYaJdbHYy 1HTpUTY a00 edekT HecrnoaiBaHKU. €C TakoK BHCYBa€ JIOAATKOBI
BHUMOTH /IO CJIOTaHIB: BUKOPUCTAHHS CTUJIICTMUHUX 1 MOBHUX IpPHUHOMIB (amiTepalis, puma,
metadopa, mapagokc), He3BUUHI CUHTAKCUYHI KOHCTPYKIil. Takuil miaxi migTpUMYyOTh HE
muiie kpainn €C, npukinagoM, CiHramyp, SKMM NpU yXBaJ€HHI PIIIEHHS MPO PEeECTpariio
crorana nmocuiaaeThes Ha ctanaaptu €C [10].

3axoHogaBcTBoM €C 3aKpiIlJIeHO, 1110 CJIOTaH He MOBUHEH OyTH:

— OMAaHJIMBHUM a00 TaKHM, 10 MOKE BBECTH CIIOKHUBA4Ya B OMaHY;

— 3arajJbHOBXXMBAHMUM JUIsl TOBapiB (IIOCIYT) MEBHOTO BULY;

— MICTUTH TEPMiHH, IO € HEOOXITHUMH IS POJIAXy Ta CIIOKUBAHHS;

— OIHCOBUM,;

— MaTU HaXBaJIIOBAJILHUN XapakTep;

— OYyTH CXOKHUM 13 paHillle 3apeeCTPOBAHUM CIOTaHOM 200 TOPTOBEIBEHOIO MApPKOIO.

Cnenudika pekiIaMHOTO cjioraHa OCTaHHIMH POKaMHU 3a3Hajla 3HAYHUX 3MiH, BXKE
YacTillle CTBOPIOKOTHCS cioranu uist SEO, ski MICTATH KJIIOYOBE CJIOBO, 32 SIKHUM
MO3UIIIOHYETHCS calT. Cioran Mo)ke OyTH CTBOPEHO TPhOMa CIIOCOOAMM:

— 1H(OpMaTHUBHMIA CIIOTaH;

— BUHAXIJJIMBUI CJIOTaH;

— pUTMIiYHMI cioraH [12].

VY BITUM3HSHINA CYJIOBIN MPaKTULl BUPI3HAIOTH TPH CIOCOOM 3aXUCTY PEKJIAMHOIO
cJIoraHa:

— sIK 00’ €KTa aBTOPCHKOTO TIPaBa;

— SIK TOProBeJbHA MapKa;

— BIJIMOBIJTHO JI0 3aKOHOJIABCTBA MPO 3aXUCT EKOHOMIYHOI KOHKYPEHITII.

3akonoM Ykpainu «IIpo aBTOpchKke MpaBo i CyMiXKHI MpaBay y .2 CT. 7 3aKpIIJICHO, 110
YacTHHA TBOPY, SIKY MOK€ OyTH BHKOPHCTAaHO CAMOCTIMHO, II€ MOXKE OYyTH OpHUTIHATHHHI
NIEpCOHAX TBOPY, OPHUTiHAJTIbHA Ha3Ba TBOPY, OyAb-siKa 3aKiHUeHa (paza, npu ii BiTOKpeMIIeH]
PO3TISAAETHCA K TBIP T OXOPOHSAETHCS 3aKOHO/IAaBCTBOM SIK 00’ €KT aBTOPCHKOTO MPaBa.
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SIkmio cnoras (¢ppasa) He miAIsATae MPaBoBiil 0XOPOHI sIK 00’ €KT aBTOPCHKOTO IIpaBa abo
SK TOpPTOBeJIbHAa Mapka, a 3adikcoBaHO (aKT HEAOOPOCOBICHOTO KOIIOBAaHHS KOHKYPEHTOM
(mariaT) TMpaBOBIIACHUK MOXKE amenroBaTH A0 cT. 4 no 3akony Ykpainu «IIpo 3axuct Big
HeZ00pOCOBICHOT KOHKYpeHIi»: «HenpaBoMipHHMM € BUKOPUCTaHHS IMEHI, KOMEPIIHHOTO
(pipmoBorO) HaliMEeHYBaHHS, TOPTOBEILHOI MapKu (3HAKa I TOBApiB 1 MOCIYT), PEKIAMHHIX
MarepianiB, oOpMIICHHS YITaKOBKH TOBApiB 1 MEPIOAMYHMX BUIAHb, 1HIIMX TO3HAYCHbL 0€3
JI03BOJTY (3rofu) cy0’€KTa TOCHOAApIOBAaHHS, KU paHillle I0YaB BUKOPUCTOBYBATH iX abo
CXO0’K1 Ha HUX MTO3HAYEHHsI y TOCMOJAPChKIM JISUIBHOCTI, 1110 MIPU3BENIO YM MOKE MPU3BECTH JI0
3MIlIyBaHHs 3 AISUTBHICTIO IIbOTO Cy0’€KTa rocrnoaaproBanHsy [4].

IlopymeHHsiM Moxke OyTH BHU3HAHO HE JIMIIE IulariaT. AHTMMOHOIOJIBHUM KOMITETOM
Ykpaiau Moke OyTH 3aCTOCOBAHO MEBHI CAaHKIIIT 10 KOMITaHii, Ki BAKOPUCTOBYIOTh CJIOTaHH, 1110
€ OMaHJIMBUMH 200 TaKMMH, 1110 MOXKYTh BBECTH B oMaHy. BinmnosinHo a0 cr. 15 3akony Ykpainu
«[Ipo 3axucT Bix HEMOOPOCOBICHOT KOHKYPEHIIIi» OMaHIMBOIO iH(POpMALIIE€I0 200 TAKOFO, 10 MOXKE
BBECTH B OMaHy, BBXKAETHCSI PO3MOBCIOIXKEHHsI Cy0’ €KTOM rOCIIOJaproBaHHs, Oe3rocepeIHb0 a0o
Yepes iHITy 0c00y, HETOUHHX, HETTOBHHUX a00 5K HETIPaBAMBUX BIIOMOCTEH, 110 MOXKe OyTH 30KpemMa
BHACJIJIOK 00paHOro croco0y iX BUKIIAIEHHS, TAKOK 3aMOBUYBAHHS MEBHUX (DAKTIB YK HEUITKOTO
iX (hopMyJFOBaHHS, 110 MaJIO BIUIMB a00 MOYKE BIUIMHYTH HA HaMipH IpUI0aTH (3aMOBUTH) a00 K
peanizyBatu (TpOAaX, MOCTaYaHHS, BUKOHAHHS, HAJaHHsS) TOBapiB, poOIT YM MOCIYT IHOTO
cy0’ekTa rocrogaproBanss [4].

Takox pO3MIlLIIEHHs CIIOTaHiB, PEKJIAMHHUX OrOJIOIIEHb Yy JPYKOBaHMX BUIAHHAX, Ha
TesnebaueHHl, Mepexi [HTepHeT MOBMHHO BiAMOBIAaTH HOPMaM YHHHOTO 3aKOHOJIABCTBA MO0
OXOpPOHHU aBTOPCHKOTro IpaBa. Take po3MIIIEHHS € MOAAHHAM TBOPIB JI0 3arajlbHOIO BijoMa 1
BBA)KAETHCS MPABOMIPHHUM JIMIIE 3 JT03BOJIy aBTOpa YU MOro mpaBOHACTynmHUKA. Hanmpukian,
MPU BUKOPUCTAHHI Y PEKJIAMHOMY 3BEPHEHHI MEPCOHAXY MYJIbTUILTIKAIIHOTO (PiIbMY CITif
nam’siTaTd, 10 JaHUN MEePCOHAX € CKIAJOBOI0 MYJBTHILUTKAIIHHOTO (iIbMYy, BBAKAETHCA
CaMOCTIMHMM 00’€KTOM, IO MiUIsrae mnpaBoBiii oxopoHi. KoxkeH aHiMmauiiiHuii oOpas,
ONPWIIOAHEHUH B aHIMaliifHOMY (1IbMiI, Ma€ aBTOpa, BIANOBIAHO HOro BUKOpHCTaHHs 0Oe3
3roJiu aBTopa abo NMpaBOBJIACHUKA € 3a00pPOHEHO 3aKOHOM. TakoXX MEepCOHaXI MOMYJISPHUX
MYJbTUIUTIKAIIAHUX (DITBMIB MOXYTh OYyTH 3apeecTpOBaHI TOPrOBEIbHUMH MapKamH JUIs
NEBHUX KJIACiB TOBAPIB (ITOCITYT), BIAMOBIAHO BOHU TE€X OXOPOHIIOTHCS aBTOPCHKUM IIPABOM.

OxopoHa aBTOPCHKOTO IIPaBa CTOCYEThCS HE JIMILE BITYUM3HIHUX TBOPIB. BinmnosigHo 10
bepHChKOT KOHBEHLILIT PO OXOPOHY JIITEPAaTYPHUX 1 XyI0’KHIX TBOPIB, Ky YKpaiHa mianucana
06.09.1952 p. [1], aBTOpCHKE TIPaBO Ha TBip BUHUKAE 3 MOMEHTY CTBOPEHHS TBOPY, HE3aJIEKHO
BiJl peecTparii foro B Ykpaini. BiamosinmHo mo 3a3HaueHoi bepHCbKoOi KOHBEHIIii, TBOpam
Ha/Ia€ThCs IIPABOBA OXOPOHA, SKIIO BOHU CTBOPEHI B OyAb-sKii 3 KpaiH-y4aCHMIIb.

BinnosigHo fo 1. 1 cT. 443 3akony Ykpainu «IIpo aBTOpchke mpaBo 1 CyMIXKHI ITpaBay
BUKOPUCTaHHS aBTOPCHKOTO TBOPY IPUIYCKAETHCS JIMIIE 32 YMOBH JI03BONYy CyO’ €KTa
aBTOPCHKOTO TpaBa ab0 YMOBHOBaXEHOT Ha HANaHHS TaKOTO OCOOM, BHHATOK CTaHOBIISTH
BCTAHOBJICHI 3aKOHOM BHIIQJIKH MPAaBOMIPHOTO BUKOPUCTaHHS TBOPY 0O€3 HEOOXiJAHOCTI
OTpUMaHHS J103BOIY [2].

ITpu nopy1eHHI aBTOPCHKOTO MpaBa, aBTOP Ma€ MPABO BUMAraTu y CyJJ0BOMY HOPSIIKY
BIJITKOTyBaHHS MaTepiaabHOT IIKOIH, BIAMIKOIYBAHHS IIKOJIM, 3O/ IISTHO1 JUTOBIH permyTarii
Ta 3a00pOHM MOJAJIBIIOT0 HE3aKOHHOTO BUKOPUCTAHHS CBOT'O TBOPY.

Crim mam’sTaTH, IO aBTOPChKE MPAaBO HE MOMIMPIOETHCS HA 171€i, POIIeCH, CUCTEMH,
METO/M, CIIOCOOM, KOHLENi, (akTH, BIAKPUTTS. Takoxk He € 00’ €KTaMH aBTOPCHKOTO MpaBa
odimiitHi JOKYMEHTH Ta iX o¢ililiHi epeKiaau, AepkKaBHi CUMBOJIN 1 3HAKU, TBOPU HAPOTHOL
TBOPYOCTI, @ TAKOXK OB1IOMJICHHS ITPO (PaKTH Ta MOJI1i, 110 MarOTh iHHOPMATUBHUIN XapaKTep.

BaxmBuM MOMEHTOM € Te, IO aBTOPCHKE MpaBO Ha TBip HE IMOB’sS3aHE 3 MPABOM
BJIACHOCTI Ha MaTepialbHUNA 00 €KT, B SKOMY JIaHHUi TBip BHpaxkeHo. ToOTo, mpumipom
KYITYIOUd JMCK 3 YyJOBOIO ICHEI, MM MaEMO IIPABO BJIACHOCTI HA MPUIA0AHHM TUCK, aje HE

46 ... ISSN 2409-8892. Funuypkuii exonomiunui sicnu, Ne 3 (88) 2024 https://doi.org/10.33108/galicianvisnyk_tntu2024.03


https://doi.org/10.33108/galicianvisnyk_tntu2024.03

Omnpra Kpayse, Ipuna ITinsk, Mapist 3k

Ma€eMO JKOJAHUX 3aKOHHHX MiJCTaB HIYOTO 3 IIE€I0 MICHEI0 pOOOTH, OKPIM SIK MPOCIyXOBYBATH
JJIs1 BJIACHOI'O 3a10OBOJICHHA.

BuchoBkn. Ha cyuacHoMy erami pO3BUTKY peKJIaMHa 1HIYCTpisl JHHAMIYHO
PO3BHBAETHCS i aKTUBHO OMAHOBYE MU(PPOBI TEXHOJIOTI1, IO BIAKPUBAE 3HAYH] MMEPCIEKTUBH 1
BOJIHOYAC CTBOPIOE JOAATKOBI CKJIAIHOCTI, 3yMOBJIECHHI MPOCTOTOIO 30MpaHHs, BUJO3MIHU Ta
PO3MIOBCIOKCHHA KOHTCHTY.

Pexnama B 3 BUKOpUCTaHHAM LU(QPOBUX TEXHOJIOTIH, K 00’€KT aBTOPCHKOTO IpaBa,
(GakTUYHO TIepepociia 3 JOMOMIKHOIO IHCTPYMEHTY JUIsl MPOCYBaHHS TOBApiB 1 MOCIYT Y
CaMOCTIMHUN 00’ €KT IIUBUILHOTO MIPaBa Ta MPaBa IHTENEKTYaIbHOI BIACHOCTI.

Pexnama Bu3HaeThCs 00’ €EKTOM ABTOPCHKOI'O IIpaBa JUIIC 3a YMOBU JOTPHUMAHHA IBOX
BUMOT': peKJiamMa 4H ii CKJIaJI0Bi MalOTh OYTH pe3yJIbTaTOM TBOPUYOI AIsTBHOCTI Ta MTOBUHHA OyTH
BHUpakeHa B 00’ €KTUBHIN (hopmi.

BuokpeMiroroTh Taki HalOUTBII PO3MOBCIOKEHI MPOOJIEMH, TOB’SI3aHI 3 3aXHUCTOM
ABTOPCHKOTO IpaBa B PEKJIAMHIN JiSIILHOCTI: BUKOPUCTAHHS UyKUX TBOpPIB (0€3 OTpuMaHHS
JI03BOJTY (JIIEH31MHOT yroam) Bix aBTOpa); MepenaBaHHS IMpaB Ha PEKIAMHUN TNPOIYKT
3aMOBHUKY; O(OPMIICHHS BIIHOCHUH MK KOMIIaHI€l0, IO CTBOPIOE PEKJIAMHHM MPOIYKT, 1 1l
BJIACHUMH CITiBPOOITHUKAMHU.

ABTOpCBKE IMpaBO Ha peKJIaMHE 3BEPHEHHS Ta/ab0o HOro CKiIajoBi HE TOB’s3aHe 3
IIPaBOM BJIACHOCTI Ha MarepialbHHN 00 €KT, B SIKOMY JaHUN TBip BUpaxkeHO. B pexmami
00’€KTOM OXOPOHHU aBTOPCHKOT'O MpaBa € cama CyTh IMOBIIOMIIEHHS, a He Horo (opma.

HaticknaHimmM NTUTaHHSIM 010 OXOPOHU aBTOPCHKOTO MIPaBa B pekjami € cjaorad. Y
BITYM3HSAHINA CYAOBIii MPAKTUIl BUPI3HIIOTh TPU CIIOCOOU 3aXUCTY PEKIAMHOTO CIIOTaHa: SK
00’€KTa aBTOPCHKOTO MTPaBa; sIK TOProBeJIbHA MapKa; BIAMOBIIHO /10 3aKOHOJJaBCTBA PO 3aXHUCT
€KOHOMIYHOT KOHKYPEHIIi1.

3a TOpYyIIeHHS aBTOPCHKOTO TMpaBa B PEKJIAMHIA JiSTIBHOCTI 3aKOHOJIAaBCTBOM
nepeadavyeHo K aAMiHICTPATUBHY, TaK 1 KpUMIHAJIbHY BiANOBIAAIbHICTS.

Conclusions. At the present stage of development, the advertising industry is
dynamically developing and actively mastering digital technologies, which opens up significant
prospects and at the same time creates additional difficulties due to the simplicity of collecting,
modifying and distributing content.

Advertising in using digital technologies, as an object of copyright, has actually grown
from an auxiliary tool for promoting goods and services into an independent object of civil law
and intellectual property rights.

Advertising is recognized as an object of copyright only if two requirements are met:
advertising or its components must be the result of creative activity and must be expressed in
an objective form.

Highlight the following most common problems associated with the protection of
copyright in advertising: the use of other people's works (without obtaining permission (license
agreement) from the author); Transfer of rights to the advertising product to the customer;
registration of relations between the company that will create an advertising product and its
own employees.

The copyright in the advertising appeal and/or its components is not related to the
ownership of the material object in which this work is expressed. In advertising, the object of
copyright protection is the very essence of the message and not its form.

The most difficult issue regarding the protection of copyright in advertising is the
slogan. In domestic judicial practice, there are three ways to protect an advertising slogan: as
an object of copyright; as a trademark; in accordance with legislation on the protection of
economic competition.

For violation of the copyright in advertising activities, the legislation provides for both
administrative and criminal liability.
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